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IN THE MATTER OF PART VIIA OF THE CENTRAL BANK ACT 1942
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AND
CENTRAL BANK OF IRELAND
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Francis D Murphy, Chairperson

Inge Clissmann, S.C.,

Geraldine Clarke, Solicitor
APPEARANCES:

Cearbhaill O’Dalaigh represented himself.

Central Bank of Ireland represented by Paschal Finn, Solicitor.

HEARING:

The Hearing was heard in public on 30 September 2014 at Frederick House, 19 South Frederick Street, Dublin 2.

DECISION:
By notice in writing dated 10th June 2014 the Applicant, Mr Cearbhaill O’Dalaigh, sought to appeal to the Appeals Tribunal a decision of the Central Bank of Ireland (the Bank) under which the Bank refused to provide information which he had requested in relation to a financial institution.  The date of the decision is not specified in the notice of appeal but it is clear that the request and refusal were incorporated in communications passing between the Applicant and the Bank in September 2012.  
In the form prescribed for appeals to the Appeals Tribunal the Applicant was required to identify the designated enactment which rendered the decision of the Bank appealable.  In response to that requirement the Applicant stated:

 “Section 33 AK (a f) is the actual provision.” 
In its response received on 23rd July 2014, the Bank stated that it did not accept that the decision which the Applicant sought to appeal was “an appealable decision”, defined in Section 57(A) of the Central Bank Act 1942.

By notice dated 9th September 2014 the Registrar to the Appeals Tribunal informed the Applicant and the Bank that the Tribunal would sit on Tuesday 30th September 2014 at 10.30am for the purpose of determining the following preliminary issues, namely:
1.  Is the decision, the subject matter of this appeal, an “appealable decision”?

2. If the answer to Question 1 is on the negative, has a Tribunal any jurisdiction to entertain the appeal?

The Chairman of the Appeals Tribunal designated himself and his colleagues as named above to sit with him for the purpose of hearing this appeal.

In opening the Appeal, Mr O’Dalaigh referred to the very unhappy experiences which he had in his dealings with a building society which he did name but he said it would be preferable that its name should not be recorded. Mr O’Dalaigh complained that the Building Society from whom he had sought financial support did not provide him with appropriate information; did not make available a tracker mortgage; gave misleading information in relation to such mortgages; arranged for the valuation of his property by an agency with whom the Building Society had connections and procured an overstatement of the value of the premises.  If the complaints made by the Applicant are correct, the conduct of the Building Society and its relevant officers was outrageous.

The Appeals Tribunal does not have available to it the information or the parties to enable it to adjudicate on those complaints, nor is it necessary to do so.  For the purposes of this application, the Tribunal will assume that the complaints made by the Applicant are fully justified.   

The Bank, in declining to provide the information sought by the Applicant, relied upon the duty of confidentiality imposed on it.  

The Applicant took issue with the Bank on that response.  It was the Applicant’s contention that he required the information sought to pursue the rights conferred on him by law and that the Bank has an overriding duty, to protect consumers.

In support of his argument, Mr O’Dalaigh made an impressive analysis of European Union Law and the obligations which it imposes and the rights which it confers.  It is unnecessary for this Tribunal to review the analysis of this complex topic.  For the purposes of this application – but for no other purpose – this Tribunal is prepared to assume and act on the basis that the Bank was not constrained from providing the information sought by any provision relating to privilege. 

Furthermore for the purpose of dealing with this application, the Tribunal will proceed on the footing that the Applicant required the information sought; that the Bank was entitled to provide and was wrong in failing to do so.

On that basis and on the footing of those assumptions the question remains, was any such decision of the Bank “an appealable decision” for the purposes of the purported appeal to this Tribunal?

The right to appeal to the Appeals Tribunal is specified in Part VIIA of the Central Bank Act 1942 as amended by the Central Bank and Financial Services Authority of Ireland Act 2003 (CBFSAI 2003) in the following terms:

(1.)
An affected person may appeal to the Appeals Tribunal in accordance with this section against an appealable decision of the Central Bank.

(2.)
An appeal must – 

a) be in writing and state the grounds of appeal, and

b) be lodged with the Registrar within twenty eight days after the Central Bank notified the affected person of the decision concerned or within such extended period as the Registrar may allow, after consulting the Chairperson, and 

c) be accompanied by the fee (if any) prescribed by the rules.

It should be noted that Mr O’Dalaigh did pay the prescribed fee. A question would have arisen as to the time limit within which the application was brought.

Mr O’Dalaigh arguing on both the first and second proposition urged that the words “Appealable Decision” be given their ordinary meaning.  This he asserted was the well established rule of construction.  In general of course he is right in so contending. However in the present case, the particular words are given a statutory meaning by the interpretation clause contained in Section 57A of the Central Bank Act 1942 (as inserted by Section 11 of the Central Bank and Financial Services Authority of Ireland Act 2004).  In that section the following interpretation is provided:-
“Appealable decision” means a decision of the Central Bank that is declared by a provision of this Act, or of a designated enactment or designated statutory instrument, to be an appealable decision for the purposes of this Part”.

There is no question of the words “Appealable Decision” being given an ordinary or extraordinary meaning.  They must be applied, interpreted and used in the meaning ascribed to them by the Oireachtas.
In these circumstances it is necessary for the Applicant to identify some legislation or enactment designating the decision of the Bank in this case as “an appealable decision”.  He has failed to do so and in fairness the Appeals Tribunal is not itself aware of any such designation.  There are numerous Acts expressly providing that a decision made by the Bank thereunder is to be “an appealable decision”.  The Tribunal is not aware of any legislation principal or subordinate so designating the refusal in the present case. No provision of European law however compelling or authoritative in other respects could constitute such a designation.

In those circumstances it is impossible for this Tribunal to uphold the Applicant’s claim that the decision in question is an “appealable decision”.

As the legislation provides in clear terms that an aggrieved party can only appeal what is designated as “an appealable decision” it is not possible for Mr O’Dalaigh to maintain the appeal in the present case.  In these circumstances the Tribunal will dismiss the appeal and direct the Registrar to notify the parties accordingly.

Dated the      day of October 2014.

Signed:

           Francis D Murphy

           Inge Clissman

           Geraldine Clarke

